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This article focuses on the relevant issues arising in the above-mentioned three recent cases concerning the interpretation and application of Article 298, and in particular paragraph 1 of that Article. The first section introduces the general background and purpose of Article 298 and points out the importance of the existence of a "dispute concerning the interpretation or application of this Convention" 8 that is necessary in order to trigger the compulsory procedures. The second part discusses three core issues related to the "interpretation or application" of the Convention stipulated in Article 298(1)(a), namely: "maritime delimitation;" "historic bays or titles;" and "concurrent consideration of any unsettled dispute concerning sovereignty or other rights over continental or insular land territory." The third part discusses the wording regarding disputes concerning "military activities" and "law enforcement activities" of the type found in Article 298
(1)(b). Finally, a number of conclusions will be drawn.
II. Limitations Applied in Compulsory Procedures under the LOS Convention
Other articles in this collection describe the general background of Part XV of the Convention and the relationship between the three different sections of Part XV. 9 Article 298 falls within Section 3 and establishes a set of optional exceptions to the general rule of Section 2. These exceptions all relate to important sovereignty or security concerns.
The balance to be struck between international law and State sovereignty has always been contentious and the Convention strikes a well-designed compromise between State sovereignty and compulsory dispute settlement. The scant normative or descriptive criteria in the Convention in respect of maritime delimitation and historic bays and titles coupled with the high stakes often involved in maritime territorial issues rendered acquiescence to compulsory procedures 4 unacceptable to some States. 10 Moreover, international adjudicative processes may not necessarily be the most appropriate means to resolve disputes relating to armed conflict and naval activities in maritime areas where the freedoms of the high seas are exercised. 11 In response to these concerns, the informal working group charged during the negotiation of the Convention with the settlement of disputes agreed as early as 1974 determined that certain matters were so sensitive that they
should not be subject to the compulsory and binding dispute settlement procedures being envisaged for inclusion in the Convention. 12 The principal purposes of the Convention's compulsory procedures was: to provide authoritative mechanisms for determining legal questions relating to the "interpretation or application" of the Convention; to guarantee the integrity of the text; and to safeguard its implementation and development by States Parties. Compulsory jurisdiction in the LOSC is designed to ensure authoritative articulation of the meaning of the public order established by the Convention and to enhance compliance with its substantive principles and rules. The obligations in the Convention to establish and cooperate in the development of a variety of complementary agreements and institutions entails both rights and responsibilities. Compulsory jurisdiction exists to ensure that a failure to reach agreement in these contexts does not result in activities at sea that violate the Convention, including its environmental and conservation norms. 13 From this point of view, compulsory dispute settlement was designed to prevent fragmentation of the conventional law of the sea. 14 As Anne Sheehan writes:
Whilst it may seem that allowing exceptions to the compulsory and binding dispute settlement procedures detracts from the "package deal" nature of [the Convention], the fact is that the dispute settlement provisions were a "package deal" themselves.
Without the exceptions listed in Article 298, many States would not have been prepared to accept compulsory dispute settlement at all. 15 The interpretation and application of Article 298 similarly needs to balance the States Parties' sovereignty with the integrity of the Convention.
The ambit of Article 298 is subject to two implied limitations, namely, the existence of a dispute and that the dispute concerns the interpretation or application of the Convention.
Adjudicative bodies must evaluate these two limitations in order to determine whether they have jurisdiction over a matter. In the process of determining the existence of a dispute, judicial and arbitral bodies often conflate the question of the existence of a dispute with the second that the dispute must relate to the "interpretation or application" of the treaty. For example, in Ecuador v.
United States of America, 16 Ecuador instituted arbitral proceedings concerning the interpretation and application of Article II (7) In construing the meaning of this grant of jurisdiction to State-to-State arbitral tribunals, the Tribunal must determine whether a "dispute" exists between the Parties. However, there is a qualification regarding which disputes the Tribunal may assert jurisdiction over -it must be a dispute "concerning the interpretation or application of the Treaty." More precisely, the issue to be addressed is whether there is a dispute between the Parties over the interpretation or application of Article II(7) of the Treaty. 17 Sometimes a tribunal may readily conclude that these requirements have been satisfied.
For example, in the Arctic Sunrise Arbitration, the Tribunal indicated that it "is satisfied that there is a dispute between the Parties concerning the interpretation and application of the Convention." 18 That said, it must be noted that the submissions of States to international adjudicative bodies rarely In determining the existence of a dispute concerning the interpretation or application of a treaty between two parties, judicial or arbitral bodies take into account the "formulation of a dispute" by the applicant and assess the question on an "objective basis." 19 In the case between Spain and Canada on the topic of fisheries jurisdiction, the International Court of Justice (ICJ) stated that:
[p]aragraph 1 of Article 40 of the Statute of the Court requires moreover that the "subject of the dispute" be indicated in the Application; and, for its part, paragraph 2 of Article 38 of the Rules of Court requires "the precise nature of the claim" to be specified in the Application. In a number of instances in the past the Court has had occasion to refer to these provisions. It has characterized them as "essential from the point of view of legal security and the good administration of justice" and, on this basis, has held inadmissible new claims, formulated during the course of proceedings, which, if they had been entertained, would have transformed the subject of the dispute originally brought before it under the terms of the Application [and] [i]t is for the Court itself, while giving particular attention to the formulation of the dispute chosen by the Applicant, to determine on an objective basis the dispute dividing the parties… 20 Annex VII tribunals under the Convention have taken a similar approach. In the Chagos Arbitration, the Tribunal was asked to find that "the United Kingdom is not entitled to declare an 'MPA' or other maritime zones because it is not the 'coastal State' within the meaning of inter alia Articles 2, 55, 56 and 76 of the Convention." 21 On the face of it, the dispute was a dispute about 7 the interpretation of the term "coastal state," 22 but the Tribunal concluded that in fact the dispute concerned territorial sovereignty. 23 The United Kingdom's second Ppreliminary Oobjection to jurisdiction was that "a tribunal has no jurisdiction under article 286, Part XV, section 2 unless (a)
there is a dispute between the parties concerning the interpretation or application of the Convention ...
[n]either of these requirements has been met as regards Mauritius' other (nonsovereignty) claims in the present case," 24 and referred further to the absence of a dispute in later paragraphs in its Preliminary Objections. 25 The Tribunal pointed out that:
[T]he Tribunal evaluates where the weight of the Parties' dispute lies. In carrying out this task, ...the Tribunal is entitled, and indeed obliged, to consider the context of the submission and the manner in which it has been presented in order to establish the dispute actually separating the Parties. 26 It is the responsibility of a tribunal to evaluate the core dispute between the parties in order to prevent one party from presenting a dispute which is outside the jurisdiction of the tribunal in whole or in part. In doing so, a tribunal has a relatively broad discretion to identify, and even redefine, the dispute. As a result, a tribunal's view of the "core issue" may deviate from that asserted in a State's presentation.
In the South China Sea Arbitration, the Philippines' in its First Submission asked the Submissions together. 28 In the Tribunal's view, "the Philippines' Submissions No. 1 and 2 reflect a dispute concerning the source of maritime entitlements in the South China Sea and the interaction of China's claimed 'historic rights' with the provisions of the Convention." 29 The Tribunal treated this dispute as "a dispute about historic rights in the framework of the Convention." 30 In doing so, the Tribunal combined the two claims and conflated the core issue of the first with that of the second so as to find that a dispute existed between the two parties.
III. "Interpretation or Application of the Convention" as a Limitation in Article 298(1)(a)
The wording "interpretation or application of the Convention" is in the text of Article 298(1)(a) with respect to Articles 15, 74 and 83 of the Convention. This confirms that the main purpose of the compulsory procedure is to resolve disputes arising from differences of "interpretation or application" of the Convention.
Maritime Delimitation
Article 298(1)(a)(i) applies to "disputes concerning the interpretation or application of articles 15, 74 and 83 relating to sea boundary delimitations..." 31 These italicised terms must be interpreted in accordance with, among other things, the principle of good faith, 32 bearing in mind that the language of "sea boundary delimitations" is only found in Article 298(1)(a) of the Convention and not elsewhere. The same approach also applies to the term "concerning" in the military activity exception (paragraph (c)). 33 Based on this, it has been argued that both paragraphs should be interpreted non-restrictively. 34 Articles 74 and 83 leave both negotiators and third party decision-makers with considerable discretion in determining maritime boundaries such that there is room to doubt whether there is any legal rule at all. 35 Sir Robert Jennings has questioned whether the Convention formula differs in reality from a decision ex aequo et bono. 36 In any event, it is clear that matters "concerning the interpretation or application of articles 74 and 83" as well as matters "relating to sea boundary delimitations" potentially have a broad meaning.
Prior to the South China Sea Arbitration, China made a declaration pursuant to Article 298 activating all of the optional exceptions to jurisdiction. 37 In inter alia, disputes concerning maritime delimitation from compulsory arbitration and other compulsory dispute settlements." 39 The Tribunal, however, held that:
A maritime boundary may be delimited only between States with opposite or adjacent coasts and overlapping entitlements. In contrast, a dispute over claimed entitlements may exist even without overlap, where -for instance -a State claims maritime zones in an area understood by other States to form part of the high seas or the Area for the purposes of the Convention.
In these proceedings, the Philippines has challenged the existence and extent of the maritime entitlements claimed by China in the South China Sea. This is not a dispute over maritime boundaries. 40 In expounding on the term "concerning," with respect to the arrest or detention of vessels, in the M/V "Louisa" Case, the International Tribunal of the Law of the Sea (ITLOS) held that "the 10 use of the term 'concerning' in the declaration indicates that the declaration does not extend only to articles which expressly contain the word 'arrest' or 'detention' but to any provision of the Convention having a bearing on the arrest or detention of vessels". 41 Similarly, in analysing the scope of disputes "relating to the territorial status" in the Aegean Sea Continental Shelf Case, the ICJ held that:
[t]he question for decision in whether the present dispute is one 'relating to the territorial status of Greece', not whether the rights in dispute are legally to be considered as "territorial" rights; and a dispute regarding entitlement to and delimitation of areas of continental shelf tends by its very nature to be one relating to territorial status. 42 The Tribunal noted in the South China Sea Arbitration that Article 298(1)(b) applies to "disputes concerning military activities" and not to "military activities" as such. Accordingly, the Tribunal considered the relevant question to be whether the dispute itself concerns military activities rather than whether a party has employed its military in some manner in relation to the dispute. 43 The 
Historic Bays, Historic Titles and Historic Rights
The optional exceptions allowed by Article 298 include "disputes involving historic bays or titles."
Of the recent arbitrations, only the South China Sea Arbitration touches upon this exception.
The Philippine's' Submission 2 was framed as follows:
China's claims to sovereign rights and jurisdiction, and to "historic rights", with respect to the maritime areas of the South China Sea encompassed by the so-called "nine-dash line" are contrary to the Convention and without lawful effect to the extent that they exceed the geographic and substantive limits of China's maritime entitlements under [the LOSC]. 47 In the 2014 "Position Paper,", China, while defending its non-participation in the Arbitration on a number of grounds, did not mention or clarify the legal status of the U-shaped line (nine-dash line) and related historic rights in the South China Sea.
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While there is no specific definition of historic rights in international law, the term "historic rights" differs from "historic waters", "historic bays", and "historic titles". 49 The clarification of these terms and the relationship between them was a crucial task for the Tribunal since the definition of these terms has implications for the Tribunal's jurisdiction under Article 298.
The Tribunal acknowledged that China's silence as to the legal status of the U-shaped line and related historic rights in the South China Sea made it difficult to assess China's claims and forced it to consider China's actual conduct. 50 In situations involving historic rights, it is always difficult to define whether a dispute is about maritime delimitation. However, the Tribunal took the view that the relevant provision of the Convention is "clear that the exception extends to 'disputes...involving historic bays or titles,' whether or not such disputes involve delimitation." 51 The Tribunal reviewed the relevant drafting history of the Convention respecting this wording, and sought to clarify the scope of the above terms. 52 The Tribunal considered that: the reference to "historic titles" in Article 298(1)(a)(i) of the Convention is accordingly a reference to claims of sovereignty over maritime areas derived from historical circumstances... Other "historic rights," in contrast, are not mentioned in the Convention, and the Tribunal sees nothing to suggest that Article 298(1)(a)(i) was intended to also exclude jurisdiction over a broad and unspecified category of possible claims to historic rights falling short of sovereignty. 53 
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The Tribunal examined China's historical claims and concluded that "China has invoked its 'historic rights' (li shi xing quan li, or 历史性权利) in the South China Sea, rather than historic title (li shi xing suo you quan, or 历史性所有权)", as China had not at any point claimed "sovereignty over the entirety of the South China Sea." 54 Based on this, the Tribunal concluded that it had jurisdiction to consider the Philippines' Submissions No. 1 and 2.
A critical problem which the Tribunal did not touch upon is the relationship between "disputes involving historic bays or titles" and the "interpretation or application of the Convention."
Although Article 298(1)(a)(i) does not qualify "disputes involving historic bays or titles" by reference to the "interpretation or application of the Convention,", Articles 286 to 288, as mentioned above, imply this qualification. Thus, the argument is that all disputes outside the scope of "interpretation or application of the Convention,", including those involving historic rights, are excluded from the compulsory procedures. Seen in this light, the reason Article 298 only mentions "historic bays" and "historic titles" is that these are the terms used elsewhere in the Convention (Article 10(6) refers to "historic bays" and Article 15 to "historic title"). Although the expression "existing rights... traditionally exercised in such waters" occurs in Article 47 (6) , and "traditional fishing rights" is used in Article 51 (1) [T]he negotiating history and official languages of the UNCLOS, as well as the wording of its Article 298 show that "historic titles" under Article 298 do not refer to sovereignty only. Consequently, the dispute involving China's historic rights is covered by Article 298, and should be excluded from compulsory arbitration. 57 The Tribunal rejected China's position. 58 
Territorial Sovereignty
While territorial sovereignty disputes is referenced in Article 298(1)(a)(i), the context is that "any dispute that necessarily involves the concurrent consideration of any unsettled dispute concerning sovereignty or other rights over continental or insular land territory shall be excluded from … submission [to conciliation]." Arguably, this wording provides no explicit answer regarding jurisdiction over territorial sovereignty. 59 A question exists whether the scope of a tribunal's
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"interpretation or application of the Convention" may relate to a so-called "mixed dispute" i.e., a dispute involving territorial as well as a maritime dispute. 60 It is to be recalled that former then-ITLOS President R. Wolfrum addressed this issue in a speech in 2006 where he argued that territorial sovereignty issues as part of a maritime dispute faalls fully within the jurisdiction of law of the sea tribunals. 61 President Wolfrum emphasised that a reading of Article 298(1)(a)(i) a contrario sensu indicateds that mixed disputes (in the absence of a declaration) fall within a tribunal's compulsory jurisdiction.
In the Chagos Arbitration, the Tribunal had to resolve the issue of its jurisdiction by assessing "the extent to which Article 288(1) accords the Tribunal jurisdiction in respect of a dispute over land sovereignty when, as here, that dispute touches in some ancillary manner on matters regulated by the Convention." 62 The Tribunal adopted the "ancillary jurisdiction" theory to examine its jurisdiction over land territorial issues which per se would be outside the scope of the interpretation or application of the Convention. As with ancillary jurisdiction, incidental jurisdiction has long been recognised by international judicial organs. In the 1925 German Interests Case, the Permanent Court of International Justice held that:
It is true that the application of the Geneva Convention is hardly possible without giving an interpretation of Article 256 of the Treaty of Versailles and the other international stipulations cited by Poland. But these matters then constitute merely questions preliminary or incidental to the application of the Geneva Convention. Now the interpretation of other international agreements is indisputably within the competence of the Court if such interpretation must be regarded as incidental to a decision on a point in regard to which it has jurisdiction. Timor Case, 66 the ICJ declined jurisdiction on the grounds that in each case the matter was dependent on the prior judgment of other hitherto un-submitted disputes with a third party, jurisdiction over which was absent due to the lack of consent from third parties. 67 In the Chagos Arbitration, the majority of the Tribunal concluded that Mauritius' claim reached beyond the idea of ancillary jurisdiction. The Tribunal was convinced that:
Article 298(1)(a)(i) relates only to the application of the Convention to disputes involving maritime boundaries and historic titles. At most, an a contrario reading of the provision supports the proposition that an issue of land sovereignty might be within the jurisdiction of a Part XV court or tribunal if it were genuinely ancillary to a dispute over a maritime boundary or a claim of historic title...This case, however, is not such a dispute...The Parties' dispute regarding sovereignty over the Chagos Archipelago does not concern the interpretation or application of the Convention. 68 Thus, the Tribunal confirmed that while in some instances a minor issue of territorial sovereignty could indeed be ancillary to a dispute concerning the interpretation or application of the Convention, if the underlying dispute regarding sovereignty over the land territory is predominant, an adjudicative body established pursuant to the Convention has no jurisdiction to address the dispute.
IV. "Interpretation or Application of the Convention" as a Limitation in Article 298(1)(b)
Article 298(1)(b) allows a party to exclude:
disputes concerning military activities, including military activities by government vessels and aircraft engaged in non-commercial service, and disputes concerning law enforcement activities in regard to the exercise of sovereign rights or jurisdiction excluded from the jurisdiction of a court or tribunal under article 297, paragraph 2 or 3.
This provision covers military activities and law enforcement activities with regard to "marine scientific research" and "fisheries". Both the South China Sea Arbitration and the Arctic Sunrise Arbitration touched upon one or more of these terms.
Military Activities
In the South China Sea Arbitration, the Tribunal was obliged to consider the military activities exception its applicability in order to determine its jurisdiction. 69 The Philippines argued that
China had "repeatedly characterised its island-building as being for civilian purposes", 70 and "'mixed-use projects' and situations 'in which a military unit is used to protect other activities' are not covered by the military activities exception". 71 The Philippines also noted that "[t]he Chinese
People's Liberation Army is expressly tasked by the constitution to 'participate in national reconstruction', and has an extensive record of civil projects." 72 In assessing whether China's land reclamation activities at the seven reefs were military in nature, the Tribunal took note of China's repeated statements that its installations and island-building activities were intended to fulfill civilian purposes. 73 This led the Tribunal to conclude that it:
will not deem activities to be military in nature when China itself has consistently resisted such classifications and affirmed the opposite at the highest level. Accordingly, the Tribunal accepts China's repeatedly affirmed position that civilian use comprises the primary (if not the only) motivation underlying the dramatic alterations on Mischief Reef. As civilian activity, the Tribunal notes that China's conduct falls outside the scope of Article 298(1)(b) and concludes that it has jurisdiction to consider the Philippines' Submission. to enforce China's purported 'jurisdiction'." 75 The Tribunal concluded that:
the essential facts at Second Thomas Shoal concern the deployment of a detachment of the Philippines' armed forces that is engaged in a stand-off with a combination of ships from China's Navy and from China's Coast Guard and other government agencies. 76 Although aware that these vessels were not military vessels, the Tribunal decided that "these facts fall well within the exception" based on the fact that "China's military vessels have been reported to have been in the vicinity." 77 Thus, the Tribunal set a low threshold for the application of Article to a safety zone established for exploitation of the resources of the continental shelf and not in relation to either marine scientific research or fisheries. 81 In the South China Sea Arbitration, the Tribunal also pointed out that "the law enforcement activities exception concerns a coastal State's rights in its exclusive economic zone and does not apply to incidents in a territorial sea. Thus, the exception could not be relevant to incidents at Scarborough Shoal." 82 The literature generally supports a relatively strict interpretation of this provision. 
V. Conclusions
Recent Annex VII arbitrations dealing with the interpretation of Article 298 are confusing and selfcontradictory. Some of the Annex VII arbitral tribunals have failed to identify whether or not there is a dispute. In other cases they have adopted an unduly narrow interpretation of the term "disputes concerning or relating to sea boundary delimitation" in Article 298(1)(a) so as to read it as disputes only over maritime boundary delimitation itself. The South China Sea Tribunal did not recognise that the term "disputes involving historic bays or titles" has to be qualified by the term
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"interpretation or application of the Convention" and did not take into account the drafting history of the Convention as well as previous jurisprudence.
The fundamental purpose of the dispute settlement mechanism under the Convention, as a component of the modern legal order of the oceans established by the Convention, is to contribute to the peaceful settlement of maritime disputes. The Convention proclaims in its Preamble the common belief among States Parties that "the codification and progressive development of the law of the sea achieved in this Convention will contribute to the strengthening of peace, security, cooperation and friendly relations among all nations ....". 85 In order to achieve these objectives, Annex VII and other tribunals must interpret and apply the dispute settlement provisions of the Convention in a comprehensive and integral manner. If the dispute settlement provisions are misinterpreted the outcome will not only fail to settle particular disputes, but additionally will intensify the conflicts and further complicate the situations in disputed areas.
This article has argued that Article 298 is a safety valve critical in maintaining the balance between the sovereignty of States and the integrity of the Convention. Future Annex VII arbitral tribunals must pay closer attention to the purpose and background of Article 298.
